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Circuit Court of Slppeals

jFor tl^e 0ntl9 Circuit*

TONGUE AND YELLOWSTONE RIVER IRRI-

GATION DISTRICT, J. J. SHAMBAUGH, E. B.

HOLT AND A. C. DORR,
Appellants,

vs.

WILLIAM B. JORDAN,
Appellee.

PETITION FOR REHEARING.
Now come the above named appellants. Tongue

& Yellowstone River Irrigation District, J. J. Sham-

baugh, E. B. Holt and A. C. Dorr and respectfully

petition this court for a rehearing for the reasons

following

:

1. Because the statement contained in the

opinion of the trial court that "plaintiff, however,

now waives his right to rescind and consents to

specific performance with allowance to defendant

to complete repairs or canal excavation. De-

fendant demands likewise," is not sustained by

the record and is contrary to the fact, and the de-
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ductions drawn therefrom by this court are highly

prejudicial to appellants.

2. Because by affirming the decree of the trial

court without modification, appellants are de-

prived of the right to deduct from the "purchase

price" to be paid by them under their contract

with appellee the $25,000 allowed to them by the

trial court for completing the work appellee had

agreed to perform thereunder, and the result is

manifestly not that intended by this court.

3. Because the statement contained in the

opinion of this court that appellee leased his irri-

gating S3^stem and plant to appellant Irrigation

District and thereby afforded a construction to be

placed upon the contract of sale between appellee

and appellants is erroneous and not sustained by

the record. The record affirmatively shows that

such lease was entered into between appellee and

individual land owners within said Irrigation Dis-

trict for the purpose, expressed therein, of secur-

ing water for themselves and other land owners

within the district.

4. Because bj^ affirming the decree of the trial

court without modification appellants are pre-

cluded from having the benefit of the holding of

this court tliat only the "balance of the purchase

price" after deducting the $25,000 allowed to com-

plete the work agreed to be done b}^ appellee

should bear interest.
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In view of the seeming importance attached by

this court to the statement contained in the opin-

ion of the trial court that "plaintiff however now^

waives his right to rescind and consents to specific

performance with allowance to defendant to com-

plete repairs or canal excavation. Defendant de-

mands likewise", and particularly in view of the

grave injustice ensuing to appellants by reason

of the deductions drawn by this court therefrom,

it is very earnestly and respectfully insisted that

such statement, which is not in any way supported

by the record, should not be made the basis for

depriving appellants of their legal rights in this

case.

The pleadings as framed in this cause, so far as

the particular matter now under consideration

is concerned, show allegations on the part of ap-

pellee in his bill that he had performed with a

single exception all of the repairs required by the

sale contract. The allegation in that regard is:

"Your orator has finished all of said repairs as

required by said sale contract excepting the flume

at Cole Creek opposite the Cole Ranch".

Record p. 22.

Appellants joined issue upon this allegation.

Answer of Appellants, Par. VI,
Record pp. 44, 45, 46.

Upon the trial appellee sought to justify this al-
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legation of his bill, but was wholly unable to do

so. Indeed upon cross examination he was com-

pelled to admit that he had not performed the

terms and conditions of his contract. In that re-

gard he testified:

"Q. Do you say now that even that you
have met that requirement and that you have
placed that portion of the ditch within divi-

sion one in a good state of repair?
A. As present indications are no act of

mine I wouldn't suppose it would, but I would
suppose most of it could be."

Record p. 123.

Having failed to show performance, appellee

then shifted to the introduction of evidence of en-

gineers to show the amount necessary to be ex-

pended to complete the work he had failed to per-

form. Appellants to meet this shifted position

of appellee, but particularly to show the nature

and extent of the failure of appellee to perform

the conditions of his contract, and their reasons

for refusing to turn over the purchase price there-

upon introduced evidence showing the amount

they claimed it would require to put the irrigating

system mentioned in the contract in such condi-

tion as the contract specified. Neither this proof

on the part of appellants nor any other matter

contained in the record affords justification for

the conclusion that the^^ ever conceded that they

were willing or are now willing that said irriga-

ting system be turned over to them with an allow-
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ance of any sum, no matter how large, for making

the repairs and enlargements provided for by the

contract. The record nowhere justifies the state-

ment contained in the opinion of the trial court

that appellants were willing to accept aught from

appellee save full performance of the terms and

conditions of his contract. It is true enough that

appellee on page 8 of his brief says:

'The Irrigation District contended for the
delivery of the bonds without past due inter-

est, the payments by Jordan of a cash sum
sufficient to complete construction and re-

pairs as contended for by the District, and no
accounting for past revenue."

It may be that this court by reason of this state-

ment of counsel and the erroneous statement con-

tained in the opinion of the trial court, coupled

with certain testimony found in the record rela-

tive to the terms of an attempted compromise just

before the trial, has been misled with reference

to the position of appellants in the trial court con-

cerning the matter now under discussion. The

testimony adverted to was that relating to the fig-

ures used by the parties on an attempted compro-

mise at a meeting at Miles Cit}^ just prior to the

trial at Billings. One of the appellants, A. C.

Dorr, testified concerning this attempted compro-

mise, saying:

*'It was in the endeavor to arrive at the ad-
justment of that matter that these measure-
ments and conferences between the engineers
were made last Saturday and they all practi-
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cally agreed as to the amount of water that

was now flowing through the siphon. The
siphon is about 1,000 feet below the gate and
necessarily limits the amount of water that

can go in the canal below the siphon. The
findings of the engineers w^as practically an
agreement from 47 to 4,000 inches. We con-
sidered that negligible. We are at this time
in accord as to the capacity of that siphon.
The next step was the engineers undertook
to make an estimate of the cost of the work
to be done; a report of a fair estimate in order
to compromise of $25,000 was made. Mr.
Lillis, the engineer of the district, made a
statement, as he had always, that in his judg-
ment $39,000 would be closer to the actual
cost of doing the work. I believe that $39,000
included the purchase price of a dredge,
$6,000. That's about as far as we gol at Miles
City.

Redirect Examination b}^ Judge Loud.

Personally I desired to have the differences
between the district and Mr. Jordan adjusted
upon any basis that would be fair or anyways
fair to the district. 1 have never received an}'

proposition from Mr. Jordan looking for the

settlement of this difficulty that I regarded as

reasonable or fair. The proposition we made
to him I thought was very liberal. That was
that we would turn over to him the bonds
complete with the cou{)ons clipped to January
1st, this year, he to turn back to us $25,000

and we lake over the diich aud complole it

or allcmpl to complete it ourselves. Mr. Jor-

dan was to retain the proceeds of the water
rentals that lie liad received. Tin's $25,000

was a compromise estimate. IT other tilings

could be agreed u|)()n then this would be tlie

cost of |)ntting the ditch in shaps. There was



a difference figured between the cost per yard
i nthe two estimates based upon the purchase
of this dredge but I don't remember what it

was. The cost of the dredge was taken into

consideration and the price per cubic yard
was reduced in Mr. Lillis' estimate.

Recross Examination by Mr. O'Brien.

Mr. Jordan's proposition to us was that the
bonds would be delivered intact and then the
coupons necessary to represent the amount
of the cost of the ditch, the completion of the
ditch, and his actual net return be delivered
to us; the net returns for the three years.

That tells the difference in the attitude of
these parties.

Redirect Examination by Judge Loud.

This interest that he wanted was six per
cent interest on $195,000 from January 1st,

1915. I should not think the plant was worth
$195,000 at that time; I wouldn't think it was
worth that now. I was unwilling to accept
any such proposition because we didn't think
we were getting the ditch at what it was worth.
We were pa^dng more than we thought it was
w^orth. Under this proposition the only way
the district could go ahead and complete this

work would have been by special assessment.
That is, the3^ would have delivered the bonds
for $195,000 with the accumulated interest
for three years, less $25,000 and then made a
special assessment to get money enough to

complete the ditch. The district has no funds
whatever on hand that could be applied for
the widening of the ditch at this time."

Record pp. 179, 180, 181.

It is very respectfully and earnestly submitted



that testimony of the terms discussed at an at-

tempted compromise of the differences of the par-

ties to this litigation should not be and cannot

properly be made the basis of an adjudication of

their rights. The position of appellants has al-

ways been that until appellee has complied with

the terms of his contract they are under no obliga-

tion to turn over to him the purchase price pro-

vided for therein, hence until that time they should

not be charged any interest on such purchase

price.

Even if the postiion of appellants as above

stated cannot, under the terms of the contract as

construed by this court, be sustained, the utmost

liability that should be fixed upon them is the

turning over on June 30, 1915 of the bonds of ap-

pellant Irrigation District as issued, less a suffi-

cient number of such bonds to insure the comple-

tion of the work then remaining unfinished.

They should not be required to assume the haz-

ards of performing appellee's contract for him.

There is assuredly nothing in the contract requir-

ing them so to do, and such hazards are very real

and burdensome. The contract merely contem-

plates the withholding of a sufficient number of

the bonds to insure to appellants a completion of

the work,/;// appellee himself.

This court in its o])inion, to indicate the correct-

ness of I he statement of Ihe trial court above ad-

verted to, that appellants in that court were onlv
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demanding a sufficient allowance to them to com-

plete the work agreed to be performed by appellee,

quotes a portion of Assignment of Error No. 4

filed in the trial court on this appeal, the same

being apparently taken from page 11 of the brief

of appellee. It is very respectfully submitted that

this extract from this assignment of error does

not, when the remainder of it is considered, indi-

cate any such concession on the part of appellants.

This assignment of error was directed, as a read-

ing of it in its entirety will disclose, to the error of

the, trial court in allowing interest on the whole

purchase price from June 30, 1915 when it had

been held that appellants were entitled at that date

to withhold $25,000 of said sum because of failure

of appellee to perform his contract.

That Assignment of Error in, its entirety reads

as follows:

'The said District Court erred in holding
that plaintiff is entitled to have delivered to

him the bonds of said irrigation district aggre-
gating $195,000 which bear date January 1,

1915, and with all interest coupons attached
intact, less interest up to June 30, 1915, and
less $25,000 for the completion of repairs up-
on said plant, and less the sum of $14,626.71
collected by plaintiff for water rentals for
1915, 1916 and 1918; and also in decreeing
that the net rentals for the year 1917 collected
by and in the hands of the receiver of the Dis-
trict Court in and for the County of Custer
belong to the defendants absolutely for the
reason that the defendants under the plead-
ings and evidence produced were entitled to
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retain bonds in the sum of $25,000 which is

equal to the amount which will be required to

complete the improvements upon the said
plant required by the provisions of said con-
tract, and the defendants should only be re-

quired to have delivered to the plaintiff bonds
aggregating the sum of $170,000 with all of
the interest coupons removed therefrom up
to the time of the filing of the final decree,
and the plaintiff was and is entitled to retain

all of the water rentals received and collected

by him as well as those received and collected

and now in the hands of the receiver of the
District Court in and for the county of Cus-
ter."

Record pp. 219, 220.

To construe a portion of this language,

wrenched from its context, as conceding that the

only contention of appellants in the trial court

was the amount to be allowed to them for the com-

pletion of appellee's contract, is to do violence not

only to the language employed, but to the entire

record in the
^

case. It might as fittingl}^ be said

that this language constitutes a concession on the

part of appellants that the decision of the trial

court is correct. All this language means or can

mean is that appellants challenged the correctness

of the holding of llie trial court that, they could not

deduct from the principal sum representing the

l)urchase price under the contract the sum award-

ed for completing the contract, and thus stop the

running of interest from the date of such deduc-

tion on the sum so deducted. The trial court had
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held that notwithstanding appellants were entitled

on June 30, 1915 to deduct from the purchase

price the sum of $25,000 nevertheless they must

pay appellee interest on this $25,000 from that

date. All appellants were saying, or trying to say,

by this assignment of error was that even if the

sum awarded for completing the work was suffi-

cient for that purpose, still the trial court was in

error in holding that it could not be deducted from

the $195,000 on June 30, 1915, the date when the

court had held with both the purchase price and

performance by appellee were due. The entire

record in this case clearly enough shows that ap-

pellants never at any time conceded that this find-

ing of the lower court was correct as to the amount
to be allowed or that they were willing to accept

said or any amount in lieu of the performance of

said contract by appellee.

The prejudice ensuing to appellants through the

court having so erroneously held that they as-

sented in the trial court to an allowance to them
for completing appellee's contract and only con-

tested the amount of such allowance is apparent.

By this erroneous assumption the matter of in-

terest became more or less unimportant; by it the

question of whether the contract contemplated a

plant and system capable of carrying 7500 inches

of water or a lesser quantity became more or less

academic, and by it likewise the question of

whether appellee had or had not without cause
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failed to perform his contract obligations became

of little moment. All of these questions, of the

highest importance to appellants, were practically

eliminated from consideration b3^ this court by

reason of this erroneous assumption.

II.

Specifications numbered 2 and ,4 found at the

beginning of this petition for re-hearing may be

appropriately discussed together. They both re-

late to the evident inadvertence of this court in

affirming the judgment of the trial court while

yet intending that such affirmance should not re-

sult in requiring appellants as that decree does,

to pay to appellee over $7,000 in interest to which

he is not entitled under any view of the case. This

court having held that because of the failure of

appellee to perform his contract to the extent of

$25,000, appellant Irrigation District was entitled

to withhold that sum from the purchase price

agreed on, it is apparent that an injustice is done

such District to the extent of $7,000 interest by af-

firming the decree of the trial court without modi-

fication. That decree provides that the said sum
of $25,000 shall be deducted from the interest

coupons which have accrued on the bonds of the

ap|)cllant Irrigation District. This court has held

in its oi)inioii in this case, as will be subsequently

abundanlly demonstrated, that the appellant Irri-

gation Dislricl was entitled on June 30, 1915 to
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deduct from the $195,000 purchase price the sum
of $25,000. This being so, no reason is or can be

advanced why it should be charged interest on

that sum from that date to the present time. Yet

the decree of the trial court, unless modified, will

compel appellants to make this payment. Under

the opinion of this court from June 30, 1915 this

$25,000 was the money of appellants to do with as

they pleased and 3^et on that sum of money, so in

equity at that time and ever since belonging to

them, the}^ are now required to pay to appellee

over $7,000 interest.

The injustice of this becomes immediately ap-

parent when one turns to the decree of the trial

court to ascertain what date is fixed thereby for

determining the rights and duties of the parties to

the contract under consideration. By that decree

the status of the parties to the contract is fixed as

of June 30, 1915. That is the date fixed by the

decree as the time when the purchase price should

have been paid by appellants and the conditions

of the contract performed by appellee, or if not

performed by him a proper allowance which the

decree declares to be $25,000 made by him to ap-

pellants to complete his contract obligations. Ap-

pellants, therefore, under an}^ possible theory

were entitled on that date to withhold from the

purchase price of $195,000 the sum of $25,000, and
interest should not and cannot rightfully be

charged against them upon that portion of the
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purchase price from that date. That interest

amounts at the present time to more than $7,000.

The decree of the lower court permits appellee to

receive this sum as interest on this $25,000, al-

though, as indicated, he has never been entitled to

the $25,000, itself. If he was not entitled to this

$25,000 on June 30, 1915, it is absolutely incon-

ceivable how he can be permitted to collect inter-

est thereon for a period of over five years.

Furthermore it appears from the record that on

June 30, 1915, practically none of the work re-

quired of appellee by his contract had been per-

formed. Under the terms of that contract, as con-

strued by this court, appellants were at that time,

therefore, entitled to withhold not only the sum of

$25,000, which after the subsequent expenditure

of a large amount of money b^^ appellee was still

required to complete his contract, but likewise

such an additional amount of the purchase price

as would represent the work so subsequently done

by appellee in his efforts to comply with the terms

of his contract. These additional sums are shown

by the record to be approximately $30,000 to

$40,000; consequently appellants should not be

charged interest upon those sums until such time

as appellee had expended the same in the per-

formii nee of his contract. In other words, the

contract as construed by this court, neither pro-

vides nor con tern |)lates that appellee should have

this ])orti()n of the purchase price until he had
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earned it by performance, and this, as the record

shows, was not until subsequent to June 30, in

1915, and during the year 1916.

Record p. 139.

By affirming the decree of the trial court with-

out modification, appellants are compelled to pay

interest upon this additional sum of $30,000 to

$40,000 from June 30, 1915, although they should

not be so charged on this sum until the dates when

the same was expended by appellee.

That this court in its, opinion has decided and

intended to hold that the allowance to appellants

for repairs should be deducted from the "pur-

chase price" as distinguished from "interest grow-

ing due On such purchase price" does not admit

of doubt. On page 8 of the opinion this court

said:

"The parties having expressly consented to

the entry of a decree for the specific perform-
ance of the contract, with a sufficient allow-
ance to, the defendants with which to com-
plete the repairs and excavations required of
the complainant by it, and the evidence show-
in.:^ and the court finding the fact to be that

$25,000 was a sufficient allowance to be made
the defendant for tliose purposes, in our opin-
ion rightly decreed ihal there be deducted and
reiained that amount by the defendants from
the purchase price of the property."

This language can only mean what it says, that

the deduction referred to is to be made "from the

purchase price of the property." And that can



only mean a deduction from the corpus of the

$195,000 agreed to be paid for the property. Again

on page 9 of the opinion of this court it is said:

"The real remaining question involved, as
we think, is whether the balance of the pur-
chase price should bear interest from the date
the sale and purchase became effective, to-

wit, June 30, 1915. The trial court by its de-

cree held the affirmative of that proposition."
• • •

The words "balance of the purchase price" can

only mean the sum of $195,000 after $25,000 had

been deducted therefrom. There could be no

"balance" of purchase price unless some amount

had been deducted from the total purchase price;

and under the decree of the trial court there could

be but one deduction, namely, the sum of $25,000.

Additionally it was conceded by appellee when

testifying on the trial that he had "been at all

times since the 15th of May, 1915, absolutely will-

ing that a sufficient amount of the bonds should

be retained to complete the repairs of the ditch

according to the contract."

Record p. 116.

It is very respectfully submitted that if appellee

is willing that this deduction should be made as of

that date the decree of the trial court should be

modified to so provide.

III.

This court in its opinion, to sustain the con-
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struction placed by it upon the contract involved

in this suit, and ^referring to the construction

placed on said contract by the trial court said

:

"And that the construction so placed upon
the contract respecting the head-gates, siphon,

and flume was in accordance with the under-
standing of the Irrigation District would seem
to be quite clearly shown by that provision of

the lease made by appellee to the District pro-

viding that the lessor {Jordan) should immed-
iately cause the canal, head-gates, flumes, and
other structures to be placed in such a state of
of repair that WOO or more miner s inches of
water could be diverted from the river, and
distributed from the canal to the land owners
of the District for irrigalion purposes before
May 10, 1915, unless the work should be un-
avoidably delayed by bad weather, in which
event the repairs should be completed at the

earliest possible date."

This is a clear inadvertence. The record un-

contradictedly discloses that the lease adverted to

was entered into between appellee and E. C.

Haynes, J. J. Shambaugh and, Edward B. Holt as

individuals and that appellant Irrigation District

as such and its commissioners as such w^ere never

at any time parties thereto.

Pxecord pp. 27-34.

The bill of complaint alleged that the lease was
entered into between appellee and appellant Irri-

gation District through its then commissioners.

Record p. 19.



This allegation of the bill of complaint was de-

nied by Paragraph V of answer.

Record pp. 43-44.

When the cause came on for trial counsel for

appellee stated in open court that this lease was

between appellee and the three persons named
therein as parties of the second part "as individ-

uals."

Record p. 105.

In view of this concession made by counsel for

appellee before the introduction of any proof no

evidence was offered by either side with reference

to that issue raised by the pleadings.

From the language found on pages 7 and 8 of

the opinion of this court it is apparent that the

court was constrained to construe the contract of

sale between appellee and appellants as it did be-

cause of what it deemed a construction placed

thereon by the parties themselves so far as the

(juantity of water to be conveyed through appel-

lee's plant and system is concerned. It is appar-

ent that this lease was considered by this court as

affording evidence of a construction of the sale

conlracl so far as the quantity of water to be con-

veyed by appellee's irrigating system is concerned.

Because said lease provided that appellee should

furnish onlv 4000 inches of water through such

irrigating system, it is said by this court that it

could not lune been within the contemplation of
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the parties to the sale contract that the system

should be enlarged to a carrying capacity of 7,500

inches.

In that regard this court said:

"The objection on the part of the appellants
that the appellee did not so enlarge the siphon,

head-gates, or flumes as to permit to pass
through them the entire 7,500 miner's inches
of the waters of the river, is, we think, well

answered by the court below in saying that

there is no provision of the contract requiring
such an enlargement by the appellee, the

court, however, finding that the head-gates
were by him completed, the flumes repaired
and the siphon overlaid with concrete as re-

quired of him. And that the construction so

placed upon the contract respecting the head-
gates, siphon and flume was in accordance
with the understanding of the Irrigation Dis-

trict would seem to be quite clearly shown by
that provision of the lease made by the appel-
lee to the District providing that the lessor

(Jordan) should immediatel}'^ cause the canal,

head-gates, flumes and other structures to be
placed in such a state of repair that 4,000 min-
er's inches of water could be diverted from
the river, and distributed from the canal to

the land owners of the District for irrigation

purposes before May 10, 1915 unless the work
should be unavoidably delayed by bad weath-
er, in which event the repairs should be com-
pleted at the earliest possible date."

Opinion of this Court pp. 7 and 8.

But this lease as a fact not having been between

the, parties to the sale contract, it is submitted that

any construction of the sale contract based there-
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on can find no justification therein. Also the un-

contradicted testimony of appellee s witnesses on

the trial sliows that no otlier figure as to the carry-

ing capacity of this ditch and system was ever con-

sidered when the sale contract was entered into

than 7,500 inches, and that it was the intention of

all the parties to that contract to provide thereby

a plant and system capable of carrying and dis-

tributing that quantity of water.

John Shambo, a witness for appellee testified in

that regard as follows:

*'Tliese dimensions that were actually speci-

fied in the contract were computed on the

basis of the canal diverting 7,500 inches of
water and distributing it throughout the Dis-

trict. Mr. Jordan was present when that was
discussed. The only understanding that we
ever had in regard to the carrying capacity of
the ditch was on the basis of 7,500 inches."

Record p. 134.

Harr}^ Fernald, also a witness for appellee, also

testified in that regard as follows:

"I figured out the dimensions wliich are
specified in the contract as to tlie width, depth
and slope of the banlvs, those dimensions were
made for the purpose of creating a canal that

would divert and distribute 7,500 miner's
inches of water and take care of any streams
Ilia I came into it. * * * When I gave
lliese figures and they were written into this

conti'acl il was Ihe intenlion to design a canal

that would be large enough to carry 7,500

miner's inches of water."

Record p|). 141-142.
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In conclusion it is very respectfully submitted

that a rehearing should be granted, because of the

prejudicial inadvertencies herein pointed out; that

in any event, and if the decree of the trial court

is to be affirmed, it should be modified so as to

definitely provide that the $25,000.00 to be deduct-

ed from the purchase price shall not bear interest

after June 30, 1915. This is manifestly the inten-

tion of this court, and beyond doubt, any view of

the case requires that it should be so provided.

C. A. SPAULDING,
LOUD & LEAVITT,

Attorneys for Appellants.
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This is to certify that the foregoing petition for

rehearing is, in my judgment, well founded and
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